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PRELIMINARY AMENDMENT 

Sir: 

Applicants received a decision (copy attached) from the U.S. Patent and 
Trademark Office dated May 28, 2004, dismissing Applicants' petition for withdrawal of 
the NOTICE OF OMITTED ITEM(S) IN A NONPROVISIONAL APPLICATION mailed 
March 31, 2004. The Decision stated that Applicants did not provide any convincing 
evidence that Figure 14 was filed in the U.S. Patent And Trademark Office on November 
13, 2003. The Decision also stated that Applicants may file Figure 14 as a preliminary 
amendment. Accordingly, submitted herewith is copy of Figure 14. 



Applicants' undersigned attorney may be reached in our New York office by 
telephone at (212) 21 8-2100. All correspondence should continue to be directed to our 
address given below. 



Respectfully submitted, 



Attorney for Applicants 
Registration No. _ 



FITZPATRICK, CELLA, HARPER & SCINTO 
30 Rockefeller Plaza 
New York, New York 10112-3801 
Facsimile: (212)218-2200 
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In re Application of 
Hiromi Ikeda et al. 
Application No. 10/705,859 
Filed: November 13, 2003 



OFFICE OF PETITIONS 



DECISION DISMISSING 
PETITION 



Attorney Docket No. 00862.023317 



This is a decision on the petition filed April 16, 2004, requesting that the 
above-identified application be accorded a filing date of October 21 , 2003 with Figure 
14 described in the specification as a part of the original disclosure. 

The application was filed November 13, 2003 but on March 31, 2004, the Office of 
Initial Patent Examination (OIPE) mailed a Notice of Omitted ltem(s) in a Nonprovisional 
Application stating that the application had been accorded a filing date of November 13, 
2003 but that Figure 14 described in the specification (description and claims) appeared 
to have been omitted from the application. 

In response, on April 16, 2004, the present petition was filed. Petitioner argues that 
Figure 14 was included on page 14/15 and was not missing on November 13, 2003. In 
support, a copy of petitioner's postcard receipt was supplied with the present petition. 
Petitioner requests that the application be accorded a filing date of November 13, 2003 
with Figure 14 as a part of the original disclosure. 

The argument and evidence supplied with the petition have been carefully considered, 
but are not persuasive. The USPTO has a well-established and well-publicized practice 
of providing a receipt for papers filed in the USPTO to any applicant desiring a receipt. 
The practice requires that any paper for which a receipt is desired be filed in the 
USPTO with a self-addressed postcard identifying the paper. A postcard receipt which 
itemizes and properly identifies the papers which are being filed serves as prima facie 
evidence of receipt in the USPTO of all the items listed thereon on the date stamped 
thereon by the USPTO. See section 503, Manual of Patent Exam ining Procedure 
(MPEP 503). 



Unfortunately, in this case, petitioners' postcard itemizes the number of drawings 
sheets to be 15 and while a review of the record discloses that 15 sheets of drawings 
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were in fact filed on November 13, 2004, the drawings sheets include two (2) copies of 
Figures 10 (sheet 1 0/1 5), which could be an error made on the part of the applicant. 
The U.S. Patent and Trademark Office (Office) file is the official record of the papers 
originally filed in this application. An applicant alleging that a paper was filed in the 
Office and later misplaced has the burden of proving the allegation by a preponderance 
of the evidence. The showing of record is that the Figure 14 was missing upon 
application and that petitioner's have not shown that the sheet 14/15 was in fact filed 
with the other application papers on November 13, 2003. 

As petitioners have not provided any convincing evidence that Figure 14 was filed in the 
USPTO on November13, 2003, the petition must be DISMISSED . 

Petitioner may file Figure 14 as a preliminary amendment. 

As this petition was necessitated by applicants' filing error rather than an -error on the 
part of the Office, the petition fee will not be refunded. 

The application is being returned to the Office of Initial Patent Examination for further 
processing with a filing date of November 13, 2003, using the application papers filed 
on that date. 

Telephone inquiries regarding this decision should be directed to the undersigned 
Petitions Attorney at (7Q3) 305-4497. A 



Patricia Faison-Ball 
Senior Petitions Attorney 
Office of Petitions 




